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U.S. District Court

Southern District of Florida (West Palm Beach)
CIVIL DOCKET FOR CASE #: 9:12−cv−80648−KAM

Evans v. Steed et al
Assigned to: Judge Kenneth A. Marra
Referred to: Magistrate Judge Patrick A. White
Cause: 42:1983 State Prisoner Civil Rights

Date Filed: 06/15/2012
Jury Demand: None
Nature of Suit: 550 Prisoner: Civil Rights
Jurisdiction: Federal Question

Plaintiff

Anthony George Evans
Prisoner ID: 187491

represented byAnthony George Evans
187491
Century Correctional Institution−−Work
Camp
Inmate Mail/Parcels
400 Tedder Road
Century, FL 32535−3659
PRO SE

V.

Defendant

David Steed represented byCatherine Marie Kozol
Delray Beach Police Dept.
300 West Atlantic Avenue
Delray Beach, FL 33344
561−243−7823
Fax: 243−7815
Email: kozol@ci.delray−beach.fl.us
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Michael Moschette represented byCatherine Marie Kozol
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

06/15/2012 1 COMPLAINT Under the Civil Rights Act, 42 U.S.C. § 1983 against All
Defendants. Filing fee $ 350.00. IFP Filed, filed by Anthony George Evans.(cbr)
(Entered: 06/18/2012)

06/15/2012 2 Judge Assignment to Judge Kenneth A. Marra (cbr) (Entered: 06/18/2012)

06/15/2012 3 Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003−19 for a ruling on all pre−trial,
non−dispositive matters and for a Report and Recommendation on any dispositive
matters. (cbr) (Entered: 06/18/2012)

06/15/2012 4 MOTION for Leave to Proceed in forma pauperis by Anthony George Evans. (cbr)
(Entered: 06/18/2012)

06/15/2012 5 MOTION for Appointment of Counsel by Anthony George Evans. Responses due
by 7/2/2012 (cbr) (Entered: 06/18/2012)

06/21/2012 6 ORDER denying 5 Motion to Appoint Counsel Signed by Magistrate Judge Patrick
A. White on 6/21/2012. (cz) (Entered: 06/21/2012)
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06/21/2012 7 ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT PREPAYMENT
OF FILIING FEE BUT ESTABLISHING DEBT TO CLERK OF $350.00 and
Granting 4 Motion for Leave to Proceed in forma pauperis. Signed by Magistrate
Judge Patrick A. White on 6/21/2012. (tw) (Entered: 06/21/2012)

06/21/2012 8 ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS. Signed
by Magistrate Judge Patrick A. White on 6/21/2012. (tw) (Entered: 06/21/2012)

06/27/2012 9 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Anthony George Evans. Recommending 1. The claim against Steed and
Moschette for use of excessive force upon arrest shall continue. 2. The claim
against Steed for retaliation should proceed 3. The claim of unlawful search and
seizure should be dismissed pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) for failure to
state a claim upon which relief may be granted, unless the plaintiff can amend his
complaint to substantiate his claim of an alleged warrant and/or lack of probable
cause. Objections to RRdue by 7/16/2012 Signed by Magistrate Judge Patrick A.
White on 6/27/2012. (tw) (Entered: 06/27/2012)

07/12/2012 10 NOTICE of Change of Address by Anthony George Evans(system updated) (cqs)
(Entered: 07/12/2012)

07/13/2012 11 NOTICE of Change of Address by Anthony George Evans (System updated) (tp)
(Entered: 07/16/2012)

07/24/2012 12 ORDER ADOPTING 9 REPORT AND RECOMMENDATIONS. Amended
complaint due within 20 days from the date of entry of this order. Signed by Judge
Kenneth A. Marra on 7/24/2012. (ir) (Entered: 07/24/2012)

08/03/2012 13 NOTICE of Change of Address by Anthony George Evans (system updated) (cqs)
(Entered: 08/03/2012)

08/23/2012 14 NOTICE of Change of Address by Anthony George Evans (system already
updated) (cqs)text Modified on 8/23/2012 (cqs). (Entered: 08/23/2012)

08/31/2012 15 Remark One copy of the Report and Recommendation mailed to Anthony Georgee
Evans, 0111396, Century Correctional Institution, Inmate Mail/Prcels, 400 Tedder
Road, Century, Florida 32535 on August 31, 2012. (tw) (Entered: 08/31/2012)

09/07/2012 16 ORDER Re Sevice of Process Requiring Personal Service upon Officer David
Steed and Lt. Michael Moschette. Signed by Magistrate Judge Patrick A. White on
9/7/2012. (br) (Entered: 09/07/2012)

09/10/2012 17 Summons Issued as to Michael Moschette. (br) (Entered: 09/10/2012)

09/10/2012 18 Summons Issued as to David Steed. (br) (Entered: 09/10/2012)

09/27/2012 19 SUMMONS (Affidavit) Returned Executed on 1 Complaint Michael Moschette
served on 9/21/2012, answer due 10/12/2012. (lh) (Entered: 09/28/2012)

09/27/2012 20 SUMMONS (Affidavit) Returned Executed on 1 Complaint David Steed served on
9/21/2012, answer due 10/12/2012. (lh) (Entered: 09/28/2012)

10/11/2012 21 Defendants' ANSWER and Affirmative Defenses to Complaint by Michael
Moschette, David Steed.(Kozol, Catherine) (Entered: 10/11/2012)

10/15/2012 22 MOTION to Compel Release of 5 Color Photographs Taken During Booking
Process by Anthony George Evans. Responses due by 11/1/2012 (cqs) (Entered:
10/15/2012)

10/16/2012 23 ORDER denying 22 Motion to Compel, DISCOVERY MUST BE SOUGHT
DIRECTLY FROM PARTIES. ANY DISCOVERY TO NON PARTIES MUST
BE BY SUBPOENA ARRANGED BY THE PLAINTIFF. Signed by Magistrate
Judge Patrick A. White on 10/16/2012. (cz) (Entered: 10/16/2012)

11/15/2012 24 RESPONSE to 21 Answer to Complaint and Affirmative Defense. by Anthony
George Evans. (cqs) (Entered: 11/15/2012)

12/03/2012 25 SCHEDULING ORDER: Amended Pleadings due by 4/7/2013. Discovery due by
4/3/2013. Joinder of Parties due by 4/7/2013. Motions due by 5/8/2013. Signed by
Magistrate Judge Patrick A. White on 12/3/2012. (tw) (Entered: 12/03/2012)
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02/25/2013 26 MOTION for Production of Discovery Documents by Anthony George Evans.
(yar) Modified date filed on 2/26/2013 (yar). (Entered: 02/26/2013)

02/25/2013 27 Pretrial Statement of: Anthony George Evans by Anthony George Evans (yar)
(Entered: 02/26/2013)

02/25/2013 28 A Written Statement of: the Facts That Will Be Represented by Oral or
Documentary Evidence at Trial. This Means That I The Plantiff Must Explain
What He Intends to Prove at Trial and How He Intends to Prove it by Anthony
George Evans (yar) (Entered: 02/26/2013)

02/27/2013 29 NOTICE by Michael Moschette Notice of taking deposition of plaintiff (Kozol,
Catherine)Text Modified on 2/27/2013 (cqs). (Entered: 02/27/2013)
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(Rçy. 09/2007) Complaint Updçr ne Civil Rights Act, 42 U.S.C. j 1983

UNITED STATES D lsrrltlc'r COURT
Southern District of Florida

Case Number'.

'/ 2:7 ,J. / t-; J
(Enter the f'ull name of the plaintiff in this action)

V.

DA /r-pz .r 'rgLsn

41/M 1 A/.çdW 2.Jr7'z-

FILED by D
.C.

'
q

.-IUN 1 5 2.212
STEVEN M. L7 RSMOIREEC
, 1- !r'' R K U 

. S . ( '' TC.qT CT.
tR j of F LA MIAMIk. . . .

(Above, enter the full name of the defendantts) in this action)

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. b 1983

lnstrtlctions for Filing:

This packet includes four copies of the complaint form and two copies of the Application to

Proceed without Prepam ent of Fees and Afridavit. To start art action you must file an original and

one copy of your complaint for the court and one copy for each defendant you name. For example,

if you name two defendants, you must file the original and three copies of the complaint (a total of
four) with the court. You should also keep an additional copyof the complaint for your own records.
All copies of the complaint must be identical to the oriainal.

Your complaint must be legibly handwritten or tm ewritten. Ple%e do not use pencil to

complete these folm s. The plaintiff must sign and swear to the complaint. lf you need additional
' 

i dditionat blank paae.SPaCC to aFISWCI' a quest 0n, uSC an 3.

Yqur complaint can be brought in this cour't only if one or more of the nam ed defendants is

located within this district. Further, it is necessary for you to tile a separate complaint for each claim

that you have unless they are al1 related to the same incident or issue.

eat/d,v j s.s / vgcase #
Judge '

& o t n I V-----p : - & a & P 4 - '--'N
..-Recefpt p Fee pds
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(Rev, 09/2007) Complaint Under n e Civil Right.s Act, 42 U.S.C. j 1 983

There is a filing fee of $350.00 for this complaint to be filed. lf you are unable to pay the
filing fee and service costs for this action, you may petition the court to proceed in forma pauperis.

Two blank Applications to Proceed without Prepayment of Fees and Affidavit for this
pupose are included in this packet. Both should be completed and filed with your complaint.

You will note that you are required to give facts. THIS COM PLAm T SHOULD NOT

CONTAIN LEGAL ARGUMENTS OR CITATIONS.

W hen these fon'ns are completed, mail the original and the copies to the Clerk's Office of

the United States District Court, Southern District of Florida, 400 North M iami Avenue, Room 8N09,

M iam i, Florida 33128-7788.

1. Parties

ln ltem A below, place your name in the first blarlk and place your present address in the third

blank.

xame orplaintim pz/t/ 44:--/A41-- A'-/ &
lnmate #: .

Address:

ln ltem B below, place the full name of the defendant in the first blank, his/her official

position in the second blank, and his/her place of employment in the third blank. Use Item C for the

names, positions, and places of employment for any additional defendants.

B. oeondant: t Vfrh t hr / Z ê..r'rl1

1 1. Tt'é J/.-é'-z'J.A'/yis employed as -

at lt pr /-ït/ Jà tç14 ycé, / A

Additional oefendants: A T&( Q/r- 1- A/ 41.1-. 7-r1.--

k >./ %tx /'/ rrr/
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(Rcv. 09/2007) Complaipt Undcf 'J'hç çivil Rights Act, 42 U.%(7. j J F83

II. Statement of Claim

State here as brietly as possible the facts of yottr case. Describe how each defendant is

involved. lnclude also the names of other persons involvbd, dates, and places.

Do not give any legal arrzments or cite any cases pr statutes. lf you intend to allege a

number of related claims, number and set forth each claim in a separate paragraph. Use as much

space as you need. Attach an additional blank page if necessary.

b-ldmpl- t . ba p 'l fIM :H çotz'tc

JJ'é'..z->/ - < 3t x yzA .0 1--43. 
. 
Amt #-r</ , $'aPS- zzçax

&-?JAz-J#JfJ. AtA vfrg'/ raq'r JV  /4J'/-p3 l,L% 14L,/

A?.?-s? / t,tz/'rxéz.é P-ag l/-r'a/.z * 4 ly>/r rzw'- ' -> iL '/ *n'zM- 'rsot

J?g.t ttm t? 'z//z l/#kwuibw sz/ *i-&.1?4 -s/ ,A

p y > ' ( x y u y y w a

zp AL - P L r - - -- '

Jt/
-

'

l :1 : ' - 'ra 'r zp A,%* c ->.2-d'/-

0+ .4t? AL ' -- r z- /

ZLXZ'CLJA/TK .rA/D-r#'AJW// 7J MA/Y KfM af

Acn ,-rtpt A/,r- ro- t .4. /z/JA/s> '/J4,.Jp?2 A' 4--Jr> V

Ev rA- 77.z: t t -.* 4n 4r- /- .*AzJ 771,a14 r's
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(Rey. 09/2007) Complaint Unde,r The Civil Rights Act, 42 U.S.C. 9 1923

l/k% -//tr-rohl- --J' rJ30,14#'r z/pz7/.rz/< zzzyzzçz//

A ; t&9z7r-g'z//&  '>  A ILK -4pzlz/ ,fIr-Y&-AJAZAS
'

z/// a/J'zg' x#,>/4 .z'/4/U .rA/z4< hzî- oe/ zzzz z-

Sf/-n :/ . < z-r ' PAZP L >  . .< 'ry t .rzp/zp/z.m> z'zér- /

,Jstz4 ëzqo?

I.II. Relief

State briefly exactlywhat you want the court do to do for you. Make no legal argrments. Cite
no cases or statutes. ' '

, 
'

f 'r .z- . -'7 . & zp :7 X &-

/-%P,.C â- t A? ILYI r -- - . -z'? -

NA/fFz IX4(p$léL /t( r-pAl,f /4AZ'7/.6% A-lpxf rz/
JVJZX ?J//A/ J'AI%Z-/JTLAUAL J'JP/ :.z'g'/.

Q '?:./e.% .zV4 7J7 éz- J/z//r fb Jz?>?>/<W rpxt/ Dt #4J#

g  ' ' ptjov --w > t --/ g? ' a ss .

' 

j
A  ##?/.4.z///- Ahtb > z9 rLz-oh//lt Pzl-w z/z/: v+z#'p zAfz;

/4/--/ -771/ /.:%  ?T-M /-z2oA Jg-r t AAL z- z'A-rz.//#z-z-

//& r Kry- J//â'A/y.zra/4 Ft'hg  /5 â-/,/.rz.t3t zf lvs q

# t /â'K- z--sM a#.ri'- ,$

IV. Jury Dem and

Do you de-mand ajuly trial? Yes r--lNO

Pagc 4 of 5

Case 9:12-cv-80648-KAM   Document 1   Entered on FLSD Docket 06/18/2012   Page 5 of 31



(Rev. 09/200-0 Complaint Undcr ne Civil Rights Act, 42 U.S.C. j 1983 .

l l dayof a , 20 lJSigned this

( ature of Plaintifg

1 declare under penalty of perjuly that the foregoing is true and con-ect. (optional)

Executed on:

J

(Signa e of Plaintifg
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M yy.. j
'(

1

. IN THE CIRCUIT COURT OF THE -  
-  . JUDICIAL CIRCUIT,

IN AND FOR -  . COUNW , FLORIDA

--''- t //
>

'

Petitioner,

M d

Case No . '
Dlvlslon: - co. ...w 

ç.-u

<W X. * *c  - -
c' --.4 .@ '''r1X '

.n=  rr
On =
-- qxp

''HF - % *
u 'w - . n' ; '
. 

''
. . (ND

l r.3i . Tc'; g t
Respondent.

PETITION FOR INJUNCTION FOR PROTECTION AGAINST REPEAT W OLENCE

lz/-zz/pz//' 4% - 4#. 'basswom,cero uua,1, hlllegalname)
the following statements are true:

SECTION 1. P/TITIONER (This section is about you. It mtlst be compteted.)

/ CJ zz lu zfz/z /,f-'Petitioner c ently live at: (address, c/@, state, zip code) .D
, D'L / J!f é'/l,R .'T.3y:$ - .

1 if appliesl '( 
.

Petitioner seeks an injunction for prptection on behalf of a minor child.
Petitioner is the parent or legal gl,nrtlian of @ 11 legal mmc./ ,
a minor child who is livlg at home.

Petitioner's attomey's name, address, and telephone number is:

(If you do not have an attomey, Nvrite ''n0ne.'')

SECTION 1I. RESPONDENT ('Ihis secéon is aboutthe person you want to be protected
from. It must be completed.)

) z' , '/ /?rJ:?/R spondent currentl lises at: yddres'î, cfy state, az?zï zl# code) .t
. 

-

/' t l f .a .

Respondent's Driver's License number is: tfknoiwnl é) T 87 .

petiticnerhas kmownRespondentsince, t.t. f-gc,,z,.œf? no,, .
' 

l r'l-/k4t/ Jy '/,-//J3. Respondent's l%t kno: place of emp gym t: , .E
mployment address: oi- 7'-/1 '# , 2'/)'fJ#k ' '
w orkicg hours: 

-- -  -  - .

Florid: Suprrme Court Aw rovrz Family taw Fprm 12.9%0(1), Pttltion for Gjunçtion foî Prptrction eaûutRrptat Ylolence (03/04)

Case 9:12-cv-80648-KAM   Document 1   Entered on FLSD Docket 06/18/2012   Page 15 of 31



4 . Physical description of Respon nt:

: Male Female Date of Birth: - / - J 'Race: Sex
Height: 64 Weight: '.pJ& Eye Color: O Hair Color: ' '
Distinguishing marks and/or scars:

Vehicld: (make/model) V &X Color: & Tag Number: 4131L-

Z/:Z/T-Other names R%pondent goes by (aliases or nicknames):

6. Respondent's at-tomey's name, address, arlll telephone ntlmber is: /

(If you do not know whether Respondent has an attcmey, Tvrite '.1,1:1k110:v1).'' If Respondent
does not have an attomey, wfite ''n0ne.'')

SECTION 111. CASE HISTORY AND REASON FOR SEEKING PETITION (This section
must be completeda)

Has PeEtioner ever received or tfied to get an injunction f0r protection against domestic
violence, repeat violence, dating violence

, or sexual violence againgt Respondent in this or
any her cour't?

Yes No If yes èvhat happened in that case? nnclude case number, (JlTl/wrl,/
AIML - .z-4 'Az'J/ z'/.:Jz' '

iLKA,A J/3

Has Respondent ever received or tried to get an injtmction f0r protection against domeséc
viclence, repeat vio ce, dating violence, orsexual violence against Petitionerin this orany
other court?

Yes ' No If yes, what happened in that case? (include case nutnber, T/twowa/

Describe any other court case that is either going on now or that happened in the past

between PeEuoner and Respondent (include case number' tfkncwn/:%
,- 10-/1 -  -  . -

Respondent has directed at least two incidenB of G'violence,'' meaning assault
, aggravated

assault, battery, aggravated battery, sexual assatzlt, sex,lal battery, stalking, aggravated
stalking, kidnaping, or false imprisonment, or any criminal olense resulting in physical

injury or death against Petitioner or a member of Petitioner's inunediate fnmily. One of
these two incidents of ççviolence'' has occurred within 6 months of the date of filing of this

petition. n e most recent incident (including date and ocation) is descli ed e k1o v.J 
-  J .-1 l J-/J-// , at gocation) 7Z#pt/'r zr p 

.4 ,on (date)) s, 
l.y / s.r r,syt j--lajo' espondent A .

Flerida supremc Cottrt Apprcved Farrtily laaw Fo= 12.9:040, Pclition for Injunction for Protection Agaimt Rlpçat Violcnco (03/(M)
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1

D Check here if you are attaching additional pages to continùe these facts.

Other pri fncid ts (' cluding dates ocation) are 'bed elow'
Ja t ) ' , at ( cationl' 

- 

' Y-
Y' 

,On J
Respon ent

l

. 

: j y . z yy#

' 

. 
' .

a JJ' /- x 'z'3 Wz/ ; - -
. 

y ..e .x y u ay .- u t w. u>y
j . ; z . t ..j, .? . / u .

1 C J W  '
g '- >

- z: W  t z, .v ) J .a . -< .
- //t7 K' l 7 'r' >z J

% &t t) - l X ..r ' ', l
IZI Check here if you are attaching additional pageg to continue these facts.

-- jx ('o w yPetitioner genuinely fears repeat violence by Re pondent. Explain: V --.
.< ' - A '-f zz ' -rJ7 # a 'r X ' t .
- - zz.z- ' / ' z. ,K.r aa'z- z/ z- -

'-''- l a o z t / t) . , g,,t Ze- / p
t g.f t z/ aK  7 > z

.yj ' ê .,- y : s ...ee . . t z sy u gy y
f4 . ; / ..g-'- . ..-' t o

7. Additional Information

Lf all that apply)
a. Respondent owns, has, and/or is knoqvn to have gtms or other weapons.

Describe weaponts): - - - -- - -

b. 'rhis or prior acts of repeat violence have becn previolzsly reported to: (person or agency)

SECTION IV. INJIJNCTION tThjs section must be completed.)

Florida Supremr Court Appreve.d Farrtily Law Form 17.98049, Petidon for Wunction for R'otrction Against Regeat Vloience (03/04)

t
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Petitionerasks the Courtto enteran injunction prohibiting Respondent from colnmitting any
acts of violence against Petitioner and:

a. prohibiting Respondent from going to or Nvithin 500 feet of any place Petitioéer lives;

b. prohibiting Respondent from going tû or writhin 500 feet of Petitioner*s placets) of
employment or the school that Petitioner attends; the address of Petitioner's placets) of
employment and/or school is: 

-- -

c. prohibiting Respondent from contacting Petitioner by telephone
, maila by e-maila in

writing, through another person
, or in any ûther mnnner;

d. ordering Regpondent not to use or possess any guns or firearms'
,

I'T alI that apply)
e. prohibiting Respondent from going to or within 500 feet of the following placets)
Peétioner or Petitioner's irnmediate fnmily must go to often: 

-

tl prohibiting Rcpondent from e oqringly and intentionally going to or bvithin l00 feet of

Petitioner's motor vchicle; and any other terms the Court deems necessary for the safety of
Petitioner ard Petitioner's irnmediate family.

I UNDERSTAO THATBYFILING THISPETITION,IAM ASG G TX COURT
TO HOLD A IIEARING ON TIIIS PETITION, TIIAT BOTH TIR  RESPONDENT AND I

W ILL BE NOTIFIED OF THE IIEARING, AND THAT I M UST APPEAR AT TIIE

HEARING.

I UNDERSTAND THAT I AM SW EAM G OR AFFIV ING UNDER OAH I TO
THE TRUTHFULNESS OF THE CLM M S M ADE IN THIS PETITION AND TIIATTHE

PG ISO EG FOR U OO GLY M O GA FALSESTATEG NTG CLO ESFM S

AND/OR X PRISONM ENT.

oated, â-at-/(
t

'

Signature o e ' n r t ;âP
rinted Nane:
Address: ' ' dl
City Stata. Zip: 1 L . 

' 

. . .

Telephone NumGr'. , 'e -'
Fax Number:

STATE OF FLO #COUNR OF
' 

.

/ by o .aSwom to or afsnned and sired before me on

Florida Strpreml Coud Approved' Family laaw Fonn 1?..#80(t) Petition for Injunctlon fer Wotrdioa A.g:inst Rweat Violenee ((B/04)
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o * * .
*r * , V 

..% ) S ' - ' V
4k l 

ç k . * rin type or stamp comnllssioned name of n ary
. ' '

o r cl rk . )
Personally kmosvn

Produced identification '

Type of identiâcation produced

Flofida Sttpr= r Cxmrt Approvod F:mily LRw Fotm 12.980(6), Ntitiow for Iléuactiow f'or Protxtion Against Repezt Violmmp (()3/04J
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Ev p  77 2

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH COUNTY, FLORIDA

Case No.: 502011DR002319XXXXSB
Division: FZ

ANTHONY EVANS,
Petitioner,

And

DAVID STEED,
Respondent.

/

ORDER DENYING PETITION FOR INJUNCTION FOR PROTECTION AGAINST

( ) DOM ESTIC VIOLENCE (X) REPEAT VIOLENCE ( ) DATING VIOLENCE
( ) SEXUAL VIOLENCE

tp r Go= f
. .-.-c '- -.

c  e - * -C* > .
.'H .v A ''T7
= .J- R) m

t'NcA=
- qxJM C*S W

< :7 '>' %%

'

e'- '
* > ' O X

- . e&

rr

The Court has reviewed the Petition for Injunction for Protection Against Domestic, Repeat,
Dating, or Sexual Violence tiled in this cause and tinds that Petiticner has failed to comply with one

or m ore statutory requirements applicable to that petition including the following:

l . Petitioner has failed to allege in a petition for domestic violence that
Respondent is a family or household member as that term is defined by Chapter

74 1 ) Florida Statutes.

2. Petitioner has used a petition form other than that which is approved by the
Court and the form used lacks the statutorily required components.

3. Petitioner has failed to com plete a mandatory portion of the petition.

4. Petitioner has failcd to sign the petition.

JLM  5. Petitioner has failed to allege facts sufficient to support the entry of an

injunction for protection against domestic, repeat, dating, or sexual violence
because: The incident described does comport with the requirements of the reneat

violence iniunction criteria.
6. Other:- .

lt is therefore, ORDERED AND ADJUDGED that the Petition is denied withoul prejudice to
amend or supplement the petition to cure the above stated defects.

ORDERED on February 28, 20l 1

M N
g .$ > - . . .. . 

... y jr j ax v. ., 
. 1 - . -1 I u - w I
. 

' 
# Z .- < . ' >; ..h 4 .m .

* X  ' :& '; e' G ; l L F ç' * C 2 :J #' T .e4 J Q tl W 'z... .. p

' 

% $

' 

. . a' $

CIRCUIT JUDGE

Florida Supreme Court Approved Family Law Form 12.980(b)(21. Order Denying Petition for Injunction for Protection Against Domestic Violence,

Repeat Violence, Dating Violence, or Sexual Violence (03/04) Page 1 of 2 Case No.: 502011DRX 2319XXXXSB
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COPIES TO:
Petitioner: / by hand ' '

by U.S. mail

l CERTIFY the foregoing is a true copy of the original as it appears on Gle in the office of

Sharon R. Bock, Clerk & Comptroller, Palm Beach Countp Florida, and that l have

furnished copies of this order as indicated above.

g O 3al* 
sW o

@ #
A .4
# . .. . <
o t. ?
o :% e* @.
o *

*

# * -
4 + %

%* 
. xw*

' : A .z 
. &J q

-? e I t, k *

Sharon R. Bock

Clerk & . m ptroller

By: .

eputy CIY lI

Florida supreme Court Approved Family Law Form 12.980(b)(2), Ordef Denying Petition for lnjunction for Protection Against Domestic Vlolence,
nepeat violence, Dating Violence, or Sexual Violence (03/04) Page 2 of 2 Case No.: 5O2011DRœ2319XXXXSB
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. - vv .u'g
'/t'' 

2 ..'.. - . ..11

I'N THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT
,

IN AND FOR -  .- - . - - - - - -  OUNW , FLORIDA

o )b () 2Case No...
/JW/l 0 t -p1/ $/ Division: -- - .

- , g p::?
Petitioner, ,ö% --

r 74x = . aa
fl71: =and 
.

< .c -.- /.;ë-1 / ( / , >? - o l 7y =p '7 -'
, #! a- R d

ent. Wï ... ---e'Spon C-,
. -

: x. ..P ml
.ETITION FOR INJUNCTION FOR PROTECH ON AG INST REPEAT W OLENCEMN' OP 

oo

I é'/c#Kf/-rz tl,tz 'rr ' 
, being swo. . zat1, hllugatnameî :777/,:

the follovving statements are true:

SECTION 1. PETITIONER (n is section is about yo . It mtlst be completed.)

. zx , . . g: (address, Ci /.y. S fJf e, zï# COd 1 1 C V> J/U : f n
. 

.e
Petitionerrcllrrentl ' lives at

.,7 ? *' ' - #* # 
.

(
retitioner seeks an injunctinn for protectinn on behalf of a inor il n. .
Petitioner is the parent or legal plnrdian of # 11 I al noznc./ / TXt' uvtl
a minor child who is living at home.

's attomey's name, address, and telephone number is: VL0' >Petitioner

(If you do not have an attomey, Nvrite ''none.'')

SECTION 1I. RESPONDENT (AXis section is about th person you want to be proteded
from. lt must be completed.)

- 
, )R/spo rnt c ent liv at'. (ad ess, 6-//#, state t'lW / .çp )-

' D ' er's License number is: (lfknown) I . .espondent s

2. Petitioner has known Respondeht since: ldatel .

Respondent's last knovvrpplace f ' thent: '

Employment address: . z f
Working hottrs: l

Florida Supremo Ceurt Approveed Farnily l-aw Form 12.939(1), Gtitlon r:r Wunction ferpretrctiea AgaHt Rtpratvioleneo (03/04)
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ï t ' :7 1. ' = ' -'-- / --#- -- / l n ) -'
j .A  :: * ..A

.4 ., . . 1. . D

ICheck here if you are attaching additional pages to continue these facts
.

5. Other prior incidents (inclu ' g dates and Iocation) are 'bed elow: ,....,.-'
On (date) - 0 -QD O -1 & at (1 r,a//() ) ' ' . ,. >

'

Re ndent 1 - f . / 1 '
zt . y

e o

' e h ... 9
' 

z. )

. &* '
. / ' xe *

' - ç
J z . ?'

v .. 

e j *- )

EEl Check here if you are attach' additional pages to corlinue these facts.

6. Petitioner genuinely fears repem  violence Ly Respondent Explain:

I
I

I
l
12 ' .. . . .. .. . . . . . .

7. dditional Infolqnation

Lf that apply)

a. Respondent owrls, has, and/or i known to have glms o other weapons.1343 (Describe weapontsl:
1
1 .b. Tllis or prior acts of repeat violence have been previoasl reported to. (person or agency)

SECTION IV. G JUNCTION t'Ihis section must be completelt)

Florida Supromo Court Approvr,d Family Lzw Fonn 12.93040, Prtition fer Wunction for Wotectltm Agaimt Repeat Violence (03/04)
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4. Physical description of Respondent:

Race: Z Sex'. Male Female Date of Bj irth: ' '- M
' C? W ight' t Eye Color: Hair Color: , ' ' 'Height. ( . e .

Distinguishing marks and/or scars: $ I . ' .

' (make/model) l Color: Tag Number: /Vehicle.

n1 .>
5. Other names Ropondent goes by (aliases or nicknam ): tV'IJ r. .

6. Respûndent's atlomey's name, address, and telephone umber is: 7,1 ' 9-1.VI ''- 
.

(If you do not know whether Respondent ha.s an attom/, Tvrite ''11r1k11():v11.'' If Respondent
does not have an atlomey, wfite ''none.'')

SECTION 111. CASE HISTORY AND REASON FOR SEEKING PETITION (rhis section
must be completed.)

1 Has Peétiovr ever received or tfied to get an injunc 'on for protection against domestic' 
azp

violenye', repeat violence, dating violence, or sexual violence against Respondent in this or
any eïher court?
lzYes No lf yes

, what happened in that c e? pndude case number, ifknown)

j /' ) s./p A) - / ' t z .. '1' 6..,6 . . ' t- . - .' *

2, Has Respondent ever received or tried to get an injtm tion fbr protection against domestic
( violence, repeatviolence, dating violence, orsexual violence against Petitionerin this orany
'

. other court? I
Yes No If yes, what happened in that c ' e? (include ccl'e number, (Jkn/wz?./1 T

1 ' e 
.,. j .

3. Describe any other court cmse that is either going qn now or that happened in the p%t
ltween PeEuoner and Respondent (incl e cas ? ' e , 1 kn n->. . ,

c 
. l .'. z ')- l -: &' , '7-- l >

j . < '#
.. . . j, j

/

4. Respondent has directed at least two incidents of Gtviolence,'' menning assault, aggravated
1 I b ttery stalking

, aggravatedassaulta batlery, aggravated battee, sexual %sault, sexdla a ,
l

stalking, kidnaping, or false impfisonmenta or any criminal ofense resulting in physical

inju.ry or death against Petitioner or a member of Pelitiûner's immediate family. 0ne of
these two incidents of t'violence'' has occurred Bithi 6 months of the date of filing of this

petition. n e most recent i çn ident (including date an ql caùon) is dqscribed F ow.
.

3.,-/ ?-f - t / at (locadon) . -/ L /A/7-' -.-zJ Xvct. . ,on (date)
L''<pe u JRespondent / i

IF
lorida Suprac Court Appreved Family l-aw Fonn 12.920(0, Pdition for Injunction for B'otraien Agaimt Reprat Violcnco (03/*)
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Petitioner asks the Courtto enteran injunction prohibiti g Respondent from committing any
acts of violence against Petitioner and:
a. prohibiting Respondent from going to or vvitltin 50 feet of any place Petitiolier lives;

b. prohibiting Respondent from going tq or within j00 tket of Petitioner*s placets) of
employment or the school that P titione tte ds; th j addr ss of Pep' ioner's lace s) of

lo 
.
jgnd/or school is: A1 : L 1. ' - .-' . 

'/ 
.-' ' ->ern

.: e
...jr * .;,: .

o. prohibiting Respondent hom contacting Petitioner by telephone
, mail, by e-mail, in

writi ky through another person, or in âny other manne '
d. ordering Respondent not to use or possess any gtms r lirearms;

I'T a11 at apply)

e. prohibiting Respondent from going to or within j00 feet of the following placets)
'1y must go to oDea:Petitioner or Pedtioner's immediate fnml

- .-k- f prollibiting Rœpondent from knouringly and intentionally going to or vvithin 100 feet of
Petitioner's motor vehicle; and any other terms the Court dcems necessary for the safety of

Petitioner and Petitioner's immediate fnmily.

I O DERSTAO TM TBYH LW GTHISPETITIO NIAM ASKING THECOURT
TO HOLD A HEARING ON TIIIS PETITION. THAT BOT THE RESPONDENT AND I

W ILL BE NOTIFIED OF THE HEARING, AND THAT I M UST APPEAR AT THE

HEARING.

I UNDERSTAO  THAT I AM SW EARING OR AF RM ING UNDER OATH TO

THE TRUTIIFULNKSS OF TRE CI,AIM S M ADE IN TIA S ETITION AND TIIAT THE
PUNISHM ENTFOR U OW INGLYM AKING AF SES ' EMENTINCLUDESFINES
AND/OR N PRISONM ENT.

-  / .-y - )Dated
: . u

e & wN 
:ç 4 ;. : . .N %s . . *A y e .9 
z<

o . Z......-- .:. çk . 
. .> 

.  'r'ts i'! $ . Q Sicnature of Pe ' o . t 
. v- -f. # > >! . l ''d ! 1/- Gx p ri '; t cd x ame q ' .

=
** - .- - .- - * Addrcss: :7 . - -..,-tp . . -4

* 
. city staœ zip: I , - ' ..-' r c' ' <+- /'< - ;. j . 4 @' 4 .-... .. è'.h) : s. yyjyyjjmrja gumjxc '. 
saa y .ç g a , v . jm .% - -  - 

..z q Fax Numh r:
> . . 

-.-*'*'-  N
# . o %

STATE OF FL F ç .-

COUNW  OF ' .
l

3.$ -î$ L foSwom to or afErmed and sired before me on

Rorida suprcmr court Apprcved Farrtlly L-aw Form 12.W040, Petition for Injunetion for Protrction almt Repeat Violence (03/04)
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#

NO UB r DEPQW  CLERK

(Print, type, 'stam/ commissioned nmne ot- notazy
or clerk.'!

P sonally known

roduced identiû' cation /Type of identiôcation produced

Florida Suprono Couzt Approvod Family L&w Form 12.98040. Petîtlon for Inlunction for Protxtion lrust Repçat Violtnco (03/04)
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W est's Florida Statutes Annotated

W est's Flozida Local Rules and Administrative Orders

Fifteenth Judicial Circuit (Palm Beach County)
Adm inistrative Orders

Civil Orders

Fifteenth Judicial Circuit 3.606-12/08

3.606-12/08. CIW L COVER SHEET

Currentness

IN THE CIRCUIT COURT OF THE FIFTEENTH RJDICIAL CIRCUIT

IN AND FOR PALM BEACH COIJNTY, FLORIDA

ADM INISTRATIVE ORDER NO. 3.606 12/08

IN RE: CIVIL COVER SHEET

ln an effort to promote more informed judicial decision making, the Fioeenth Judicial Circuit has identitied the
need to revise the Civil Cover Sheet to include infonnation as to prior filings involving the same claim against

the same adverse party in county court matters.

NOW , THEREFORE, pursuant to the authority conferred by Florida Rule of Judicial Administration 2.215, it

is ORDERED as follows:

1 . All parties filing a County Civil Case Type are hereby required to utilize the attached Civil Cover Shect.

2. At the time of filing, the Clerk and Comptroller shall direct any party who does not provide this form to the

Self Service Center for assistance and/or provide the form at the appropriate cost.

DONE AND SIGNED in Chambers, at West Palm Beach, Palm Beach County, Florida this 12: day of December,
2008.

ATTACHM ENT

IN THE X OUNTYU CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM  BEACH COUNTY, FLORIDA

IN RE: THE M ATTER OF:

;A/7#/z/t/ ;/M .! ,
PLANTIFF

-VS-

Mt /.zb . é ' Té- 131 ,
DEFENDANT

A L-' J.# - hltîolt-z-rc
CIVIL COVER SHEET

. z

/. 
. 

'X 
.
, Z#A

a

e'N. Notae publk sta. da fz.
e Y Ad- n K Rlchardsvn
* @i
.-. ..g My comm-hn EElaasz% Ex- : $:?z- 15
* >

;. /# /
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& d

1. TYPE OF CASE(P1ace an x in one box only. If the case fits more than one type of case, select the most
definitive.)

DOM ESTIC RELATIONS TORTS OTHER CIVIL

L1- b-impl6eddissolution

L1 Dissolution

L1. support 7. vm

L1' support No n
Iv-D

E1 UIFSA zpo

(Zl IJIFSA Non /puo

r-l'. nomestic violence

Lother domestic
relations

Q Professional
malpractice

L1 Products
liability

Z' Auto negligence

other

negligence

Ccontracts

(2 condominium

L Realproperty/ Mortgage
foreclosure

L'1 Eminent domain

Cl Challenge to
proposed

constitutional

amendment

Cother
(..j-Fviction

1--lç 11 claimsITIJ

II. IS JURY TRIAL DEM ANDED IN COM PLAINT?

>
**

111. FOR COUNTY COURT CASES ONLY:

Has there been a prevlous case filed ln Palm Beach County/ 15 Judlclal Clrcult whlch lnvolved the same
claim against the same adverse pa and which was voluntarily or involuntarily dismissed'?
' lk' e S. 131()Ct S e J) rtl%r1'(le tlle allllrtlllrl'ate C EtS () lltlllltl Cr( S) .........................................,.....................................

No

Date :

6) 1'éil1 Etttlrtl () f khktt ()113 e)p ()r 1A ftrt)/ illitifttilllj Ctctitllà; ..................................................................................................

Revised 12/08

Current with amendments received through 2/15/2012
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A  .

AO 440 (Rev. 12/09) Surnmons in a Civil Action

UNITED STATES DISTRICT COURT
for the

p 1 ,.). .. . g
Plaintt

V.

( - , - az m, <>. w. .A/ ' -' t //t JG E # J-r#

Defendant

Civil Action No.

SUM M ONS IN A CIVIL ACTION

To '. (Defendant 's name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) - or 60 days if you
are the United States or a United States agency, Or an ofscer or employee of the United States described in Fed. R. Civ.

P. 12 (a)(2) or (3) -  you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure, The answer or motion must be served on the plaintiff or plaintiff's attorney,

whose name and address are:

lf you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must tile your answer or motion with the court.

Cf ERX OF COURT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.12-80648-CIV MARA
MAGISTRATE JUDGE P. A. WHITE

ANTHONY GEORGE EVANS,            :

Plaintiff,    :

v.      :
    REPORT OF

DAVID STEED, et al.,                MAGISTRATE JUDGE
:    

Defendants.    :
                               

I.  Introduction

The plaintiff Anthony George Evans, housed at the West Palm

Beach Detention Center, has filed a pro se complaint pursuant to 42

U.S.C. §1983 for damages.  [DE# 1].  The plaintiff has been granted

leave to proceed in forma pauperis. 

This cause is presently before the Court for initial screening

pursuant to 28 U.S.C. §1915, because the plaintiff is proceeding in

forma pauperis.

II.  Analysis

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

*   *   *
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2

(e)(2) Notwithstanding any filing fee, or

any portion thereof, that may have been paid,

the court shall dismiss the case at any time

if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which

relief may be granted; or

(iii) seeks monetary relief from a

defendant who is immune from such

relief.

A complaint is “frivolous under section 1915(e) “where it

lacks an arguable basis either in law or in fact.” Neitzke v.

Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,

1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001).  Dismissals on

this ground should only be ordered when the legal theories are

“indisputably meritless,” id., 490 U.S. at 327, or when the claims

rely on factual allegations that are “clearly baseless.” Denton v.

Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order
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to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

Pro se complaints are held to "less stringent standards than

formal pleadings drafted by lawyers and can only be dismissed for

failure to state a claim if it appears 'beyond doubt that the

plaintiff can prove no set of facts in support of his claim which

would entitle him to relief."' Estelle v. Gamble, 429 U.S. 97, 106

(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).

The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff.  Davis v.

Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).

The complaint may be dismissed if the plaintiff does not plead

facts that do not state a claim to relief that is plausible on its

face. See Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955

(2007)(retiring the oft-criticized “no set of facts” language

previously used to describe the motion to dismiss standard and

determining that because plaintiffs had “not nudged their claims

across the line from conceivable to plausible, their complaint must

be dismissed” for failure to state a claim); Watts v. FIU, 495 F.3d

1289 (11 Cir. 2007).  While a complaint attacked for failure to

state a claim upon which relief can be granted does not need

detailed factual allegations, a plaintiff's obligation to provide

the grounds of his entitlement to relief “requires more than labels

and conclusions, and a formulaic recitation of the elements of a

cause of action will not do.”  Twombly, 127 S.Ct. at 1964-65.  The

rules of pleading do "not require heightened fact pleading of

specifics . . . .”  The Court's inquiry at this stage focuses on

whether the challenged pleadings "give the defendant fair notice of
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what the . . . claim is and the grounds upon which it rests."

Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting Twombly,

127 S.Ct. at 1964).

Facts of the complaint

The plaintiff contends that Delray Beach Police Officers David

Steed, in retaliation for his filing a grievance against him, and

Michael Moschette used excessive force upon his arrest, using an

alleged affidavit. He contends that on January 26, 2012, he was

exiting his yard and he was cut off by Steed’s Patrol car. Steed

proceeded to slam his right shoulder and kick him in his right rib

cage. Once on the ground Steed straddled him and began to punch his

head and face, and tried to force a metal baton into his mouth. He

banged his head on the ground causing a concussion. Supervisor

Moschette did not intervene, but on the contrary took part in the

assault by emptying a can of pepper spray into his eyes. He was

denied medical aid by Steed. He claims Steed and Griffith planted

drugs on him and took him to the station.  

He was later taken to the hospital for a concussion, lower

back, neck, and rib pain, and a swollen right eye with severe

headaches. He suffered a scratched cornea and cataract, for which

he requires surgery. He was given prescription glasses and taken to

the Palm Beach County Jail.

Sufficiency of the complaint

Evans is alleging that Officers David Steed and Michael

Moschette used excessive force during a seizure in violation of his

Fourth Amendment rights. 
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  Claims of excessive force by police officers are cognizable

under 42 U.S.C. §1983, as are claims that officers who were present

failed to intervene. Fundiller v. City of Cooper City, 777 F.2d

1436 (11 Cir. 1985).  A claim that a law enforcement officer used

excessive force in the course of an arrest, an investigatory stop,

or any other seizure of a free citizen is to be analyzed under the

Fourth Amendment and its "reasonableness" standard.  Graham v.

Connor, 490 U.S. 386 (1989)("all claims that law enforcement

officers have used excessive force-deadly or not-in the course of

an arrest, investigatory stop, or other 'seizure' of a free citizen

should be analyzed under the Fourth Amendment and its

'reasonableness' standard”); Ortega v. Schram, 922 F.2d 684, 694

(11 Cir. 1991).

 At this preliminary stage the facts presented by the

plaintiff support a claim of use of unlawful force. This claim

should be permitted to proceed against the defendants.

 Unlawful Search and Seizure

    The plaintiff further argues that the officers violated his

Fourth Amendment rights by stopping him with an “alleged warrant”.

As stated by the Eleventh Circuit in U.S. v. Alexander, 835 F.2d

1406, 1408 (11 Cir. 1988), the basic premise of the search doctrine

is that “searches undertaken without a warrant issued upon probable

cause are ‘per se unreasonable under the Fourth Amendment–subject

only to a few specifically established and well-delineated

exceptions.’” (quoting Katz v. United States, 389 U.S. 347, 357

(1967)). In this case, the plaintiff states the officers possessed

a warrant and unless the plaintiff can substantiate his claim that

it was “alleged”, this claim should be dismissed.
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Retaliation

Under certain circumstances, retaliation may violate the

inmate's First Amendment rights.  Wright v. Newsome, 795 F.2d 964,

968 (11 Cir. 1986).  In the “free world” context, an act taken in

retaliation for exercise of a constitutionally protected right is

actionable under §1983 even if the act, when taken for different

reasons, would have been proper.  Mount Healthy City School Dist.

Bd. of Education v. Doyle, 429 U.S. 274, 283 (1977)). 

The analysis applied in this Circuit to a prisoner retaliation

claim requires a “mutual accommodation” between the penal

institution’s legitimate needs and goals and the prisoner’s

retained constitutional rights, under the “reasonableness” test set

forth in Turner v. Safley, 482 U.S. 78 (1987). 

The plaintiff claims Officer Steed used excessive force

against him due to a prior filing of a grievance against him. The

plaintiff has stated a claim for retaliation against Steed at this

preliminary stage.  

III.  Recommendation

Based on the foregoing, it is recommended as follows:

1. The claim against Steed and Moschette for use of excessive

force upon arrest shall continue.

2.  The claim against Steed for retaliation should proceed.
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3. The claim of unlawful search and seizure should be

dismissed pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) for failure

to state a claim upon which relief may be granted, unless the

plaintiff can amend his complaint to substantiate his claim of

an “alleged warrant” and/or lack of probable cause.

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

It is so recommended at Miami, Florida, this 27th day of June,

2012.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Anthony G. Evans, Pro Se
#0111396
Palm Beach County Jail
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-80648-CIV-MARRA

ANTHONY GEORGE EVANS,

Plaintiff,

vs.

DAVID STEED, et al.,

Defendants.
____________________________________/

ORDER

For the reasons stated in the Report of the Magistrate Judge and upon independent de

novo review of the file and over no objections filed, it is ORDERED AND ADJUDGED as

follows:

1) The Report and Recommendation of the Magistrate Judge is adopted and

approved in all respects.  

2) The claim against Steed and Moschette for use of excessive force upon arrest shall

proceed.  The claim against Steed for retaliation shall proceed.  The claim of

unlawful search and seizure should be dismissed pursuant to 28 U.S.C. §

1915(e)(2)(B)(ii) for failure to state a claim upon which relief may be granted,

unless the plaintiff can amend his complaint to substantiate his claim of an 
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“alleged warrant” and/or lack of probable cause.  Plaintiff shall have twenty (20) days

from the date of entry of this order to file an amended complaint.

DONE AND ORDERED in Chambers at West Palm Beach, Palm Beach County,

Florida, this 24  day of July, 2012.th

______________________________________
KENNETH A. MARRA
United States District Judge
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 9:12-cv-80648-KAM 

ANTHONY GEORGE EVANS, 
 

Plaintiff, 
 

vs. 
 
DAVID STEED and MICHAEL  
MOSCHETTE, 
 

Defendants. 
_______________________________/ 
 

ANSWER AND AFFIRMATIVE DEFENSES OF 
DEFENDANTS DAVID STEED AND MICHAEL MOSCHETTE 

 
COME NOW, the Defendants, DAVID STEED and MICHAEL MOSCHETTE, by and 

through the undersigned counsel, and hereby file this Answer to and Affirmative Defenses to 

Plaintiff’s Complaint. Since there was no objection to Judge White’s Report and 

Recommendation pursuant to 28 U.S.C. §1915 dated June 27, 2012 nor was an Amended 

Complaint filed per Judge Marra’s order dated July 24, 2012, the Defendants are responding to 

Plaintiff’s Complaint of excessive force on Officers Steed and Moschette, individually, and on 

one count of retaliation against Officer Steed as stated in Judge Marra’s Order dated July 24, 

2012. 

Since Plaintiff’s Complaint is in narrative form with no numbers or paragraph breaks, 

Defendants will address the Plaintiff’s Complaint by page as follows: 

1. The Defendants will admit that Plaintiff was located at the BP Gas Station at 725 

West Atlantic Avenue on January 26, 2012 at approximately 12:45am. The Defendants will 

admit that Lt. Moschette and Officer David Steed were present at the BP Gas station on January 
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26, 2012 at approximately 12:45am. The defendants will admit that Lt. Moschette sprayed 

Plaintiff with Department issued pepper mace. The Defendants admit that the Plaintiff was 

transported to the hospital by the Delray Beach Fire Department.  The Defendants deny the 

remainder of the allegations on page one of Plaintiff’s complaint and demand strict proof thereof.  

2. The Defendants will admit that it is the responsibility of the Delray Beach Police 

Officers to have knowledge of the policies in the General Orders manual. The defendants will 

admit that the State Attorney’ Office did not receive a response to resistance form on the 

3/15/2011 incident with Plaintiff as there was no response to resistance form prepared for this 

incident. It is unknown whether the State Attorney’s office in Palm Beach County received a 

copy of the response to resistance report on the 1/26/2012 incident however, the information 

captured on the report is depicted on the probable cause affidavit and related supplements and 

therefore the Defendants will deny the allegation.  The Defendants deny the remainder of the 

allegations on page two of Plaintiff’s Complaint and demand strict proof thereof. 

3. The Defendants deny the allegations in page 3 of Plaintiff’s Complaint and 

demand strict proof thereof. 

4. The Defendants will admit that the Chief of Police at the Delray Beach Police 

Department is responsible for instituting policy and procedure for the Delray Beach Police 

Department.  The Defendants will also admit that Plaintiff made a Public records request for the 

mental health records of Officer Steed and Lieutenant Moschette and was denied access under a 

Florida public records exemption.  The Defendants deny the remainder of the allegations in page 

4 of Plaintiff’s Complaint. 
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5.  The Defendants will admit that the Delray Beach Police Department does not 

have a written policy requiring officers be given a polygraph about Citizens Complaints.  The 

Defendants deny the remainder of the allegations in page 5 of Plaintiff’s Complaint. 

6. The Defendants deny the allegations in page 6 of Plaintiff’s Complaint and 

demand strict proof thereof. 

7. The Defendants deny the allegations in page 7 of Plaintiff’s Complaint and 

demand strict proof thereof. 

8. The Defendants deny the allegations in page 8 of Plaintiff’s Complaint and 

demand strict proof thereof. 

9. The Defendants deny any alleged fact that has not been addressed in the 

Defendants’ Answer with regard to Plaintiff’s Complaint. 

AFFIRMATIVE DEFENSES 

First Affirmative Defense 

10. As a First Affirmative Defense, at all the times material hereto, the Defendant 

Officer David Steed is entitled to qualified immunity for his actions. 

Second Affirmative Defense 

11. As a Second Affirmative Defense, at all times material hereto, the Defendant Lt. 

Michael Moschette is entitled to qualified immunity for his actions. 

Third Affirmative Defense 

12. As a Third Affirmative Defense, at all times material hereto, the actions of the 

Defendants were reasonable under the circumstances. 
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Fourth Affirmative Defense 

13. As a Fourth Affirmative Defense, at all times material hereto, the actions of the 

Defendants were done in the course of their discretionary authority and/or in the legal execution 

of their duty or was justified. 

Fifth Affirmative Defense 

14. As a Fifth Affirmative Defense, at times material hereto, the touching, if any, of 

the Plaintiff by the Defendants was done in the lawful execution of their duty or in self-defense 

or was justified. 

Sixth Affirmative Defense 

15. As a Sixth Affirmative Defense, at all times material hereto, the Plaintiff was not 

caused to be subjected to the deprivation of any right, privilege and/or immunity secured under 

the Constitution of the United States, the Laws of the United States and the State of Florida.  

Seventh Affirmative Defense 

16. As a Seventh Affirmative Defense, at all times material hereto, there was probable 

cause for the arrest and/or detention of the Plaintiff, in fact, Plaintiff pled and was sentenced to 

criminal charges resulting from the incident in question. 

Eighth Affirmative Defense 

17. As a Eighth Affirmative Defense, at all times material hereto, there was no 

retaliatory action to the Plaintiff as Plaintiff resisted a lawful detention and/or arrest with 

violence. 

Ninth Affirmative Defense 

18. As a Ninth Affirmative Defense, at all material times hereto, the injuries, if any, 

alleged by the Plaintiff were not caused by any unlawful conduct by the Defendants. 
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Tenth Affirmative Defense 

19. As an Tenth Affirmative Defense, at all times material hereto, the Defendant’s 

conduct did not adversely affect the Plaintiff’s filing of a Complaint with the Delray Beach 

Police Department against Officer Steed. 

Eleventh Affirmative Defense 

20. As a Eleventh Affirmative Defense, at all times material hereto, there was no 

causal connection between the Defendants’ actions and an alleged adverse effect on Plaintiff’s 

filing of a Complaint with the Delray Beach Police Department against Officer Steed. 

Twelfth Affirmative Defense 

21. As a Twelfth Affirmative Defense, at all times material hereto, the Defendants 

acted in good faith. 

Thirteenth Affirmative Defense 

22. As a Thirteenth Affirmative Defense, at all times material hereto, the Defendants 

are entitled to all the benefits and protections granted to them by Section 768.28, Florida 

Statutes. 

Dated this 11th day of October, 2012. 

Respectfully submitted, 

OFFICE OF THE CITY ATTORNEY 
CITY OF DELRAY BEACH, FLORIDA 

By: /s/ Catherine M. Kozol 
Catherine M. Kozol, Esq. (831433) 
Attorney email: kozol@mydelraybeach.com 
Asst. City Attorney/Police Legal Advisor 
300 W. Atlantic Avenue 
Delray Beach, FL 33444 
Telephone: 561-243-7823 
Facsimile: 561-243-7815 and 
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Terrill C. Pyburn, Esq. (524646) 
Attorney email: pyburn@mydelraybeach.com 
Assistant City Attorney 
200 N. W. 1st Avenue 
Delray Beach, FL 33444 
Telephone: 561-243-7090 
Facsimile: 561-278-4755 

Certificate of Service 
 

I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been 

furnished by United States first class mail to: George Anthony Evans, Century Correctional 

Institution, 400 Tedder Road, Century, FL 32535 on this 11th day of October, 2012. 

/s/ Catherine M. Kozol 
Catherine M. Kozol, Esq. 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-80648-CIV-MARRA
MAGISTRATE JUDGE P. A. WHITE

ANTHONY GEORGE EVANS,    :

Plaintiff,    :         
ORDER SCHEDULING PRETRIAL

v.    : PROCEEDINGS WHEN PLAINTIFF
   IS PROCEEDING PRO SE

DAVID STEED, et al.,    :

Defendants.    :
                            

The plaintiff in this case is incarcerated, without counsel,

so that it would be difficult for either the plaintiff or the

defendants to comply fully with the pretrial procedures required by

Local Rule 16.1 of this Court.  It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules

of Civil Procedure, shall be completed by April 3, 2013.  This

shall include all motions relating to discovery.

2. All motions to join additional parties or amend the

pleadings shall be filed by April 7, 2013.

3. All motions to dismiss and/or for summary judgment shall

be filed by May 8, 2013.

4. On or before May 22, 2013, the plaintiff shall file with

the Court and serve upon counsel for the defendants a document

called "Pretrial Statement."  The Pretrial Statement shall contain

the following things:
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(a) A brief general statement of what
the case is about;

(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
(the plaintiff must notify the Court
of any changes in their addresses);

(e) A list of the full names, inmate
numbers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes in their places of
incarceration); and

(f) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before June 5, 2013, defendants shall file and

serve upon plaintiff a "Pretrial Statement," which shall comply

with paragraph 4(a)-(f).

6. Failure of the parties to disclose fully in the Pretrial

Statement the substance of the evidence to be offered at trial may

result in the exclusion of that evidence at the trial.  Exceptions

will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used solely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as

required by paragraph 4 of this order, paragraph 5 of this order

shall be suspended and the defendants shall notify the Court of

plaintiff's failure to comply.  The plaintiff is cautioned that

failure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the

address given for him/her in this order, a copy of every pleading,

motion, memorandum, or other paper submitted for consideration by

the Court and shall include on the original document filed with the

Clerk of the Court a certificate stating the date that a true and

correct copy of the pleading, motion, memorandum, or other paper

was mailed to counsel.  All pleadings, motions, memoranda, or other

papers shall be filed with the Clerk and must include a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local

Rule 16.1 of the United States District Court for the Southern

District of Florida, after the pretrial statements have been filed.

Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

(a) discuss the possibility of settlement;

(b) stipulate (agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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that impeachment documents need not be
revealed;

(d) mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party's
exhibits;

(f) prepare a list of motions or other
matters which require Court attention;
and 

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 3rd day of December,

2012.

s/Patrick A. White            
UNITED STATES MAGISTRATE JUDGE

cc: Anthony George Evans, Pro Se
DC #187491
Century Correctional Institution
400 Tedder Road
Century, FL 32535-3655

Catherine M. Kozol, Esquire
Delray Beach Police Department
300 West Atlantic Avenue
Delray Beach,FL 33344

Hon. Kenneth A. Marra, United States District Judge
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 9:12-cv-80648-KAM 

ANTHONY GEORGE EVANS, 
 

Plaintiff, 
 

vs. 
 
DAVID STEED and MICHAEL  
MOSCHETTE, 
 

Defendants. 
_______________________________/ 
 

NOTICE OF TAKING DEPOSITION 
 
 PLEASE TAKE NOTICE that on the 14th day of March, 2013, the Defendants will take 

the following deposition: 

of: The Plaintiff, Anthony George Evans, 
 
at: Century Correctional Institution, 
 400 Tedder Road, 
 Pensacola, FL 32535 
 
on: Thursday, March 14, 2013 at 10:00 a.m. 
 
upon oral examination before Anchor Court Reporting Service, a Notary Public, or any other 
officer authorized by law to take depositions in the State of Florida.  The oral examination will 
continue from day to day until completed.  This deposition is being taken for the purpose of 
discovery, for use at trial, or for such other purposes as are permitted under the applicable 
Statues or Rules of the Court. 
 
 PLEASE GOVERN YOURSELVES ACCORDINGLY. 
 
Dated this 27th day of February, 2013. 
 

Respectfully submitted, 

OFFICE OF THE CITY ATTORNEY 
CITY OF DELRAY BEACH, FLORIDA 

By: /s/ Catherine M. Kozol 

Case 9:12-cv-80648-KAM   Document 29   Entered on FLSD Docket 02/27/2013   Page 1 of 2



Catherine M. Kozol, Esq. (831433) 
Attorney email: kozol@mydelraybeach.com 
Asst. City Attorney/Police Legal Advisor 
300 W. Atlantic Avenue 
Delray Beach, FL 33444 
Telephone: 561-243-7823 
Facsimile: 561-243-7815 and 
 
Terrill C. Pyburn, Esq. (524646) 
Attorney email: pyburn@mydelraybeach.com 
Assistant City Attorney 
200 N. W. 1st Avenue 
Delray Beach, FL 33444 
Telephone: 561-243-7090 
Facsimile: 561-278-4755 

Certificate of Service 
 

I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been 

furnished by United States first class mail to: George Anthony Evans, Century Correctional 

Institution, 400 Tedder Road, Century, FL 32535 on this 27th day of February, 2013. 

/s/ Catherine M. Kozol 
Catherine M. Kozol, Esq. 
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